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LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
 
LORI A. FLEMING 
Deputy Attorney General 
P.O. Box 83720 




IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




KIRK ERIC BIRKINBINE, 
 












        Nos. 44457 & 44458 
 
        Ada County Case Nos.  
        CR-2015-4621 & CR-2015-10770 
 
           
        RESPONDENT'S BRIEF 
 
     
      Issue 
Has Birkinbine failed to establish that the district court abused its discretion 
when, upon revoking his probation, it declined to retain jurisdiction? 
 
 
Birkinbine Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Birkinbine pled guilty to possession of methadone in case number 44457 and to 
possession of methamphetamine in case number 44458, and the district court imposed 
concurrent unified sentences of seven years, with two years fixed, and retained 
jurisdiction.  (R., pp.30-31, 60, 79-81, 220-21, 223, 236-38.)  Following the period of 
 2 
retained jurisdiction, the district court suspended Birkinbine’s sentences and placed him 
on supervised probation for seven years.  (R., pp.89-94, 246-51.)  Shortly thereafter, 
Birkinbine violated his probation by failing to report for supervision, changing residences 
without permission, failing to submit to UA testing on several occasions, using 
methamphetamine, associating with known felons, possessing drug paraphernalia, and 
failing to pay restitution.  (R., pp.117-20, 158, 270-73, 311.)  The district court revoked 
Birkinbine’s probation and ordered his underlying sentences executed.  (R., pp.160-62, 
313-15.)  Birkinbine timely appealed from the district court’s orders revoking probation.  
(R., pp.183-85, 336-38.)   
Birkinbine asserts that the district court abused its discretion by declining to 
retain jurisdiction upon revoking his probation in light of his mental health and substance 
abuse issues, his claim that he was sober and employed for a period of time “[f]ollowing 
his 2008 conviction,” and because he successfully completed the retained jurisdiction 
program just prior to being placed on probation in these cases.  (Appellant’s brief, 
pp.11-12.)  Birkinbine has failed to establish an abuse of discretion.   
The decision whether to retain jurisdiction is a matter within the sound discretion 
of the district court and will not be overturned on appeal absent an abuse of that 
discretion.  State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).  
The primary purpose of a district court retaining jurisdiction is to enable the court to 
obtain additional information regarding whether the defendant has sufficient 
rehabilitative potential and is suitable for probation.  State v. Jones, 141 Idaho 673, 677, 
115 P.3d 764, 768 (Ct. App. 2005).  Probation is the ultimate goal of retained 
jurisdiction.  Id.  There can be no abuse of discretion if the district court has sufficient 
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evidence before it to conclude that the defendant is not a suitable candidate for 
probation.  Id.  Contrary to Birkinbine’s assertions on appeal, the record supports the 
district court’s determination that Birkinbine was no longer a suitable candidate for 
probation. 
At the disposition hearing for Birkinbine’s probation violations, the state 
addressed Birkinbine’s ongoing pattern of criminal behavior, his abysmal performance 
on probation, and his failure to rehabilitate despite multiple prior treatment opportunities.  
(Tr., p.9, L.6 – p.11, L.9 (Appendix A).)  The district court subsequently articulated the 
correct legal standards applicable to its decision and also set forth its reasons for 
revoking Birkinbine’s probation, ordering his underlying sentences executed, and 
declining to retain jurisdiction.  (Tr., p.13, L.8 – p.15, L.19 (Appendix B).)  The state 
submits that Birkinbine has failed to establish an abuse of discretion, for reasons more 
fully set forth in the attached excerpts of the disposition hearing transcript, which the 




 The state respectfully requests this Court to affirm the district court’s orders 
revoking probation and ordering Birkinbine’s underlying sentences executed without 
retaining jurisdiction. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
 
 
CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 20th day of January, 2017, served a true 
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic 
copy to: 
 
ERIK R. LEHTINEN  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 




      __/s/_Lori A. Fleming___________ 
     LORI A. FLEMING 
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BOISE, IDAHO 
Monday, August 1, 2016, 4:13 p.m. 















All right. Counsel, for the State, your comments. 5 
He has shown -- even though he has done 
two riders -- that he will not comply even when he 
is being closely monitored. He was asked to come 
to court -- under court UAs, and each time we 
discussed either his positive UAs or missed UAs. 
And so I just think the defendant has shown that 
he is not appropriate for community-based 
supervision. And therefore, the State is asking 
Your Honor to revoke and impose in both cases. 
Thank you. 
MS. REILLY: Thank you, Judge. As Your 6 
Honor knows, this defendant was just sent on a 7 
rider in these two cases, last year, September 28 8 

















of 2016. It appears at least from the State's 10 
perspective that from the very beginning he 11 MR. MARX: We're not asking the Court to 
immediately place Mr. Birkinbine back on 
probation. Certainly he had numerous issues while 
he was on probation. I think more treatment and 
programming is appropriate. He is asking the 
Court to consider another period of retained 
jurisdiction short of imposing sentence. 
returned to using controlled substances. He 12 
tested positive for methamphetamine in early March 13 
and then continued to have positive UAs, missing 14 
groups, missing UAs. And then obviously stopped 15 
by law enforcement in the company of other 16 
individuals who are also felons. And was found to 17 
be in possession of a syringe most recently May 18 One of the stressors that he had when 
26th. 19 he was on release was money and housing issues. 
He has indicated that he has managed to have some 
roommates in there that are prosocial and sober 
individuals that are helping with the up~eep 
And this pattern, from the State's 20 
perspective, is a continuation of the defendant's 21 
pattern when he was awaiting sentencing. In at 22 
least one of these cases, the defendant was 23 there. Certainly drug use was his way o~t\o 
ignore the probation issues and the stressors in originally charged with a felony in April of 2015 24 
in the 4621 case. And while that case was 25 his life. The initial rider was helpful, but 
10 
1 pending, he was out of custody and he was found in 
2 April. So the first case was March of 2015, he 
3 was charged. And then on April 6 of 2015, he was 
4 charged with another felony. That entire case was 
5 dismissed. And while he was out of custody on 
6 both of those cases pending the proceeding, he was 
7 charged again in July of 2015 with felony 
8 possession of controlled substance. 
9 And so he has a pattern of continuing 
10 to violate the law, continuing to use controlled 
11 substances, being involved in other criminal law 
12 violations while he is in the community. And I 
13 think he quickly showed this Court that he was 
14 unable to be in the community on supervision in 
15 these two cases this most recent time he has been 
16 placed on probation in February of 2016. 
17 And this is from someone who had 
18 already done a rider back in 2000 on the grand 
19 theft. He had a prior 1999 possession of 
20 controlled substance. And then subsequent to the 
21 rider in 2000, there was another felony, 
22 aggravated assault on law enforcement in 2008. So 
23 the defendant comes before the Court with a 
24 significant criminal history. I have only cited 
25 the felonies. 
12 
1 obviously not enough to push him over the edge to 
2 work on sobriety. So he is asking the Court to 
3 retain jurisdiction and give him more programming 
4 that way rather than program through actual 
5 imposition of sentence. 
6 THE COURT: Mr. Birkinbine, your comments. 
7 THE DEFENDANT: Yes, Your Honor. I don't 
8 really -- I don't have any excuses. I've racked 
9 my brain on what I want to say, but the truth is I 
10 didn't get out from my rider with the intention 
11 that I was going to be using drugs. That wasn't 
12 my intention at all. Unfortunately, it did 
13 happen. And I -- when my attorney came to see me 
14 last week, I told him I wanted more help. I need 
15 more help. And because obviously, I mean, I know 
16 everybody-- it would be in everybody's best 
17 interest that it would be better for me where I 
18 don't continue to reoffend, where I can actually 
19 start making it out there. I made it five years 
20 on probation once before. I know I can do it 
21 again. 
22 Unfortunately this time I failed. And 
23 I just would like the opportunity to better -- I 
24 mean, I have heard that there is some good stuff 
25 on the new program they have with from the 
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Cincin n:atl deal thit they had goint, on. Sot do 
2 ask th~t 1 you know. I do s ome more progra mming 
3 b e cause T do need· · the re a re ati11 some ~crews 
4 loose up the r t. 
5 THE COURT: ls there a legal cause why we 
6 should not proce ed? 
7 MR.MARX: No,You rH onor. 
8 T HE COURT: Mr . Birkinbinc, l know tha t you 
9 h a ve been addicted (or a longtime . You have been 
10 heavily add icted . And I thought you did a pretty 
11 good job on th e rid e I' th ,H yo u h a d p re tty 
12 r cce 1, tly. And the n we went i 1,to rev iews . And on 
13 thO$C in i t i a l reviews , 1 really did (ee l the (act 
14 that you were being honest about your s tr uggles 
15 with meth amph eta mineJnd your(a i lu res ,the re 
16 were, you know , you were being honest. And so as 
17 long as you w trt will in g tow or k at it I was 
18 w il ling tow ork too but then you stopped go ing to 
19 U A tests all toge t her . You didn't sh ow up where 
20 y o u w e r e s u p p o $ e d to a n d th e n s ta rte d h ~ n g in g o u t 
21 with other people and using again. 
22 A u d i t s c e m s Ii k e • • , e e m • to m e a Im o s: t 
23 like you went righl bac k to i t. And I think tha t 
24 som c of th :,t is an Indication th at the pull of 
25 tu etham ph etam ine ls very, very strong ror you. And 
14 
the unlortu na te &i tuat ion is that there is nothing 
2 else that I can thi n k of thal wt: can do to keep 
3 this on trl)ck In a probat io nary s tr ucture. And, 
4 yo \l know,thetruth is,Jam notgotng to impose 
S anycou rt costsln this ca,~. Yo\l won'tbtcoming 
6 out with more bills due to this . Im ean, the 
7 truth ls that you .ire going to have t o plan ah e ad 
8 to dealw1th the (ac t that you seem to r e t urn reiil 
9 <1uickly tom eth U6 e . And you know , having some 
10 f in ancia l prtssu r et: Is p retty comm on fo r lo t s of 
11 peopleinyoursltuation. 
12 Out I don't stew ith two separate 
13 riders and 1 don't see that there is feasible 
14 optioos for the Court at this point. And it seems 
.15 torn c tha t tht m os t lo gical thing Is that you 
16 receive addit io na l treatment. And 1 am going t o 
17 recommend thotyou receive additiona l treatment. 
18 But rd on 't see th is as w or king in the comm u n lty 
19 when you sta rt not even showing up r o rUA t ests . 
20 Tome , that ' s kind of the thing that breaks it. 





fo r very addictive peop)e t o pull i t around . But 
if ptople keep trying. that's one th ing . Tf t hey 
give up and j\lst return to u,ing and s top show Ing 
up anymore , th en that kind of runs out the opt ions 
15 
we have on prob.Jtlon. So T am go ing to revoke 
2 prob&tlon and impose sen tence . 
3 I w 111 re(' om mend l htH you continue to 
4 receive tre.,tm cnt. J think w i th the cred i t you 
5 have got for Ii m e served you rn ig ht be ab le to 
6 qualify for those t rcatm enc p ro grams . So 1 w JII 
7 r ecom m tnd to give you ;i. ch.1oce to get tnto that. 
8 Out the rea l ll y ls that you are going to h,1ve to 
9 take in to account that you will have a lot ol work 
10 lef t for you if you retur n to the ·com m unity, but 
11 you know , people can do It. I t hink that apply 
12 t he things you )earn is the key . And then 
13 ar r anging •• and than consider possibly going to 
14 som ephce you can b e in a longer term program when 
15 you tr.insl tion back t o the comm un ity . M ayb c tha t 
16 would be the extra thing thal you don ' t have that 
17 would ca rr y th e rc$ t o f tht way. But al thi~ 
18 po int, 1 don' t see options for probation . So you 
19 do have 42 days in which to appeal. 
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I.NICOLE L. JULSON, 0 lllcial Court 
Reporter of the County ofAda,hercby certify: 
That I attended the he a r ing i n the 
above•entitled matter and r epo rted In stenograph 
the proceed i ngs had thereat: That T the reafter, 
from tht thorthand record made by me at .said 
proceedings; that the fo r egoi n g 1S p.iges 
constitutes said traJ\script and that said 
l r a n scrip t co n ta In s a f u 11 , tr u e , com p le tc :, 1\ d 
correct transcript of said proceedings . 
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